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I. Texas’s Marriage Laws Satisfy Rational-
Basis Review. 

The plaintiffs argue that Texas’s marriage laws fail rational-basis review. 

Appellees’ Br. at 37-55. But the plaintiffs continue to mischaracterize the ra-

tional-basis standard—and they ignore the decisions from the Supreme 

Court and this Court that refute their approach to rationality review. 

Rational-basis review does not require the State to prove in court that a 

law “actually serve[s] a state interest.” Appellees’ Br. at 37. The Supreme 

Court made this clear in FCC v. Beach Communications, Inc., when it declared 

that under rational-basis review a legislative decision “is not subject to 

courtroom factfinding and may be based on rational speculation unsupported 

by evidence or empirical data.” 508 U.S. 307, 315 (1993). If it is rational to 

believe that a legislative classification might be related to a legitimate state in-

terest, then it does not matter whether the law actually advances that state 

interest—or any other state interest.1 See Heller v. Doe, 509 U.S. 312, 320 

(1993) (“A State … has no obligation to produce evidence to sustain the ra-

tionality of a statutory classification.”); Vance v. Bradley, 440 U.S. 93, 112 

(1979) (“It makes no difference that the facts may be disputed or their effect 

opposed by argument and opinion of serious strength.” (internal quotation 

                                                
1 The plaintiffs attack a straw man when they deny that mere “‘belief’ in a relationship 
between [Texas’s marriage laws] and a legitimate government purpose” is sufficient to 
satisfy rational-basis review. See Appellees’ Br. at 38 n.15. The State is not contending 
that mere “belief” or “earnest belief” is enough. Id. The belief must be rational—and 
that is an objective standard. But the belief need not be supported by evidence, and it may 
not be subjected to courtroom evidence. See Beach Commc’ns, 508 U.S. at 315. 
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marks omitted)); Hughes v. Alexandria Scrap Corp., 426 U.S. 794, 812 (1976) 

(“The State is not compelled to verify logical assumptions with statistical 

evidence.”).2 

Rational-basis review also does not require the State to show that same-

sex marriage would be harmful. But see Appellees’ Br. at 40 (“The responsi-

ble procreation argument requires the Court to accept the unfounded prem-

ise that same-sex couples’ marriages will somehow decrease the incidence of 

heterosexual marriage and cause increased heterosexual procreation outside 

of marriage.”). Indeed, Texas’s marriage laws will survive rationality review 

even if same-sex marriage will advance the State’s interests in procreation 

and childrearing, as some courts have argued. See Bostic v. Schaefer, 760 F.3d 

352, 380-84 (4th Cir. 2014); Baskin v. Bogan, Nos. 14-2386, 14-2387, 14-

2388, 14-2526, 2014 WL 4359059, at *7-*12 (7th Cir. Sept. 4, 2014). So long 

as one could rationally speculate that opposite-sex marriages advance some 

state interest to a greater extent than same-sex marriages, then Texas’s mar-

                                                
2 The plaintiffs misrepresent Romer v. Evans, 517 U.S. 620 (1996), when they claim that a 
law will survive rational-basis review “only if it is ‘narrow enough in scope and grounded 
in a sufficient factual context for [a court] to ascertain some relation between the classifi-
cation and the purpose it served.” Appellees’ Br. at 37-38 (quoting Romer, 517 U.S. at 
632-33). Romer made this statement in the context of distinguishing rulings that upheld 
laws on rational-basis review, observing that “[t]he laws challenged in the cases just cited 
were narrow enough in scope and grounded in a sufficient factual context for us to ascer-
tain some relation between the classification and the purpose it served.” 517 U.S. at 632-
33. Romer says that this is sufficient for a law to survive rational-basis review, not that it is 
necessary for a law to satisfy that standard. Romer did not change the rationality standard 
established in Heller and Beach Communications—and it assuredly does not require that a 
law be “narrow” in scope or supported by empirical evidence. 
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riage laws survive rationality review. See Jackson v. Abercrombie, 884 F. Supp. 

2d 1065, 1107 (D. Haw. 2012) (“[T]he relevant question is whether an oppo-

site-sex definition of marriage furthers legitimate interests that would not be 

furthered, or furthered to the same degree, by allowing same-sex couples to 

marry.”); United States R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 (1980) 

(“The ‘task of classifying persons for … benefits … inevitably requires that 

some persons who have an almost equally strong claim to favored treatment 

be placed on different sides of the line,’ and the fact the line might have been 

drawn differently at some points is a matter for legislative, rather than judi-

cial, consideration.”) (internal citation omitted). 

Finally, it is not possible for a State to “abandon” or waive a defense of 

its law on rational-basis review. Compare Appellees’ Br. at 48, 51, with Gibson 

v. Tex. Dep’t of Ins.–Div. of Workers’ Comp., 700 F.3d 227, 239 (5th Cir. 

2012) (“Texas need not ‘articulate … the purpose or rationale supporting its 

classification[,]’ as long as there is a ‘reasonably conceivable state of facts 

that could provide a rational basis for the classification.’” (internal citation 

omitted)); Am. Express Travel Related Servs. Co. v. Kentucky, 641 F.3d 685, 

690 (6th Cir. 2011) (“[I]f a statute can be upheld under any plausible justifi-

cation offered by the state, or even hypothesized by the court, it survives ra-

tional-basis scrutiny.”). The plaintiffs bear the burden of negating every con-

ceivable rationale that might be offered for Texas’s marriage laws—regardless 

of whether those rationales appear in the State’s appellate brief. See Beach 

Commc’ns, 508 U.S. at 315 (“[T]hose attacking the rationality of the legisla-
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tive classification have the burden to negative every conceivable basis which 

might support it.”) (internal quotation marks omitted). That requires the 

plaintiffs to refute every defense of traditional-marriage laws in the amicus 

briefs and academic literature, as well as any possible rationale of which this 

Court might conceive. 

The plaintiffs do not deny that the Supreme Court established these 

principles in Beach Communications—and they do not address the decisions 

of this Court that endorse Beach Communications’s description of the ration-

al-basis test. See, e.g., Planned Parenthood of Greater Tex. Surgical Health 

Servs. v. Abbott, 748 F.3d 583, 594 (5th Cir. 2014); Xcaliber Int’l Ltd. LLC v. 

Atty. Gen. State of La., 612 F.3d 368, 381 (5th Cir. 2010). Instead, the plain-

tiffs simply ignore Beach Communications in their rational-basis discussion—

and hope that by ignoring Beach Communications they can induce this Court 

to do the same. That is not an option. See Hutto v. Davis, 454 U.S. 370, 374-

75 (1982) (per curiam) (“[A] precedent of this Court must be followed by 

the lower federal courts no matter how misguided the judges of those courts 

may think it to be.”); United States v. Short, 181 F.3d 620, 624 (5th Cir. 1999) 

(“[T]his panel is bound by the precedent of previous panels absent an inter-

vening Supreme Court case explicitly or implicitly overruling that prior 

precedent”). 

Texas’s marriage laws are rationally related to many legitimate state in-

terests, only some of which the plaintiffs have attempted to refute. We will 

mention just a few of them here. First, Texas’s marriage laws are rationally 
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related to the State’s interest in encouraging couples to produce new off-

spring, which are needed to ensure economic growth and the survival of the 

human race. See Skinner v. State of Okl. ex rel. Williamson, 316 U.S. 535, 541 

(1942). Because opposite-sex relationships are the only union that is biologi-

cally capable of producing offspring, it is rational to believe that opposite-sex 

marriages will generate new offspring to a greater extent than same-sex mar-

riages will. It is therefore rational for the State to subsidize opposite-sex mar-

riages, which tend to produce benefits for society by generating new off-

spring, while withholding these subsidies from same-sex relationships, which 

are far less likely to provide this particular societal benefit. 

The plaintiffs do not deny that one could rationally hold this belief. In-

stead, they denounce the State’s marriage laws as “underinclusive” because 

infertile opposite-sex couples can marry in Texas. See Appellees’ Br. at 43-

44; id. at 39 (“Procreation is not and never has been a qualification for mar-

riage.”). The State has already answered this argument. See Appellants’ Br. 

at 12-13. Rational-basis review allows States to enact under- and over-

inclusive laws, and in all events marriages between infertile opposite-sex 

couples promote the creation of new offspring by encouraging other oppo-

site-sex couples to marry. Id. The plaintiffs ignore the Supreme Court’s re-

peated holdings that rationality review does not require a perfect fit between 

means and ends. See Dandridge v. Williams, 397 U.S. 471, 485 (1970) (“[A] 

State does not violate the Equal Protection Clause merely because the classi-

fications made by its laws are imperfect.”); Mass. Bd. of Ret. v. Murgia, 427 
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U.S. 307, 316 (1976) (per curiam) (“[W]here rationality is the test, a State 

does not violate the Equal Protection Clause merely because the classifica-

tions made by its laws are imperfect.”) (internal quotation marks and citation 

omitted); City of New Orleans v. Dukes, 427 U.S. 297, 303-04 (1976) (per cu-

riam) (“[R]ational distinctions may be made with substantially less than 

mathematical exactitude.”); see also Greater Houston Small Taxicab Co. Own-

ers Ass’n v. City of Houston, 660 F.3d 235, 239 (5th Cir. 2011) (“[T]he Equal 

Protection Clause is not violated ‘merely because the classifications made … 

are imperfect.’”) (internal citation omitted). And the plaintiffs improperly 

demand “evidence” that marriages between infertile opposite-sex marriages 

may help induce other opposite-sex couples to marry—even though rational 

conjecture is enough to sustain a law on rational-basis review. See Beach 

Commc’ns, 508 U.S. at 315 (a legislative decision “may be based on rational 

speculation unsupported by evidence or empirical data.”) (emphasis added).3 

Second, Texas’s marriage laws are rationally related to the State’s inter-

est in reducing unplanned out-of-wedlock births. By channeling procreative 

heterosexual intercourse into marriage, Texas’s marriage laws reduce un-

                                                
3 The plaintiffs assert that same-sex couples can “serve as similar role models” for oppo-
site-sex couples that the State hopes will marry. See Appellees’ Br. at 44. But a legislature 
can rationally speculate that unmarried opposite-sex couples will be more influenced by 
the example of other opposite-sex couples. And even if the plaintiffs were correct to as-
sert that married same-sex couples are equally likely to encourage marriage among oppo-
site-sex couples, that would show only that the State’s marriage laws are under- or over-
inclusive. That is not a basis on which a court may invalidate a law on rational-basis re-
view. See Dandridge, 397 U.S. at 485; Murgia, 427 U.S. at 316. 
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planned out-of-wedlock births and the costs that those births impose on soci-

ety. See Appellants’ Br. at 10-14. Recognizing same-sex marriage does not 

advance this interest because same-sex unions do not result in pregnancy. At 

the very least, one could rationally believe that opposite-sex marriages will 

do more to advance the State’s interest in reducing unplanned out-of-

wedlock births than same-sex marriage will. 

The plaintiffs do not deny any of this. Instead, they say that “Judge Pos-

ner rejected this argument” in Baskin. See Appellants’ Br. at 42. But the 

opinion in Baskin does not answer the State’s rational-basis argument. 

Baskin never denies that opposite-sex marriage advances the State’s interest 

in reducing unplanned out-of-wedlock births. Nor does Baskin dispute the 

State’s claim that same-sex marriage will not advance this interest to the 

same extent. Instead, Baskin opines that it is unjust to withhold the benefits 

of marriage from same-sex couples when their relationships are less likely 

than opposite-sex relationships to impose negative externalities on society. 

See 2014 WL 4359059, at *10. That does not establish that traditional-

marriage laws lack a rational basis. Indeed, the Seventh Circuit concedes in 

this discussion that same-sex marriage does not advance the State’s interest 

in preventing births of unplanned children. Baskin disapproved Indiana’s 

marriage laws not because the distinction between same-sex and opposite-

sex couples is unrelated to the State’s interest in reducing unplanned out-of-

wedlock births, but because the judges on that panel thought it unjustified to 

withhold marriage from same-sex couples on account of that distinction. Yet 
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rational-basis review “is not a license for courts to judge the wisdom, fair-

ness, or logic of legislative choices”; it asks only whether the distinction be-

tween same-sex and opposite-sex couples is rationally related to some state 

interest. See Beach Commc’ns, 508 U.S. at 313. Neither the plaintiffs nor the 

Baskin court denies that opposite-sex marriages do more than same-sex mar-

riages to advance the State’s interests in reducing unplanned out-of-wedlock 

births and encouraging the creation of new offspring. That concedes that 

Texas’s marriage laws survive rational-basis review. 

The plaintiffs’ remaining arguments reflect only their continued misun-

derstanding of rational-basis review. They fault the State for “offer[ing] no 

evidence” to support a connection between Texas’s marriage laws and re-

sponsible procreation, but the State “has no obligation to produce evidence 

to sustain the rationality of a statutory classification” and may rely on “ra-

tional speculation unsupported by evidence or empirical data.” Heller, 509 

U.S. at 320; Beach Commc’ns, 508 U.S. at 315. Their attempt to rely on rec-

ord evidence and factual findings from federal district courts ignores the Su-

preme Court’s edict that a legislative decision “is not subject to courtroom 

factfinding” when applying rational-basis review. See Beach Commc’ns, 508 

U.S. at 315. And the State is not required to show that recognizing same-sex 

marriage will undermine heterosexual marriage; it is enough if one could ra-
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tionally speculate that opposite-sex marriages will advance some state interest 

to a greater extent than same-sex marriages will. See Appellees’ Br. at 40-41.4 

The plaintiffs note that women can produce new offspring through as-

sisted reproductive technologies (ART),5 and they argue that same-sex mar-

riage could encourage lesbian couples to produce more children through 

ART. See Appellees’ Br. at 45-46. But even if one assumes this to be true 

(and the plaintiffs do not cite any evidence that same-sex marriage has in-

creased the number of children conceived through ART), it is still rational to 

believe that opposite-sex marriages remain far more likely than same-sex 

marriages to produce new offspring. The costs of conceiving a child through 

ART are high. See generally Mark P. Connolly, Stijn Hoorens, and Georgina 

M. Chambers, The Costs and Consequences of Assisted Reproductive Technology: 

An Economic Perspective, 16 Human Reproduction Update 603 (2010). Oppo-

                                                
4 The plaintiffs claim that the State’s “no-fault divorce[]” regime makes it unconstitu-
tional for the State to limit marriage to opposite-sex couples. See Appellees’ Br. at 43-44. 
There are many problems with this argument. First, the plaintiffs are wrong to assert that 
the State places no limits on “married heterosexuals’ ability to dissolve their marriages.” 
Id. at 43. Divorce is hardly a costless proceeding; it is often time-consuming and expen-
sive and may require one of the parties to pay spousal maintenance. See Baskin, 2014 WL 
4359059, at *8. Second, the State has never claimed that responsible procreation is “the” 
sole purpose of marriage. See Appellees’ Br. at 44 & n.17. Third, the Tenth Circuit’s de-
cision in Kitchen applied heightened scrutiny, not rational-basis review, so it does not lend 
any support to the plaintiffs’ rational-basis argument. Kitchen v. Herbert, 755 F.3d 1193, 
1218 (10th Cir. 2014). Finally, it is not plausible to suggest that Texas’s marriage laws 
would become constitutional (or more likely to be upheld as constitutional) if the State 
replaced no-fault divorce with more restrictive divorce laws. 

5 The plaintiffs incorrectly claim that “same-sex couples procreate.” Appellees’ Br. at 45. 
No child enters the world without a biological mother and a biological father. 
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site-sex couples, by contrast, must incur costs to avoid making children—

either by spending resources on birth control or by refraining from sexual in-

tercourse. A State can rationally decide to subsidize opposite-sex marriages, 

which are likely to produce new offspring, while withholding those subsidies 

from same-sex relationships, which are less likely to do so. And it is rational 

for the State to encourage the formation of stable relationships in which the 

production of new offspring is likely to be costless rather than costly. 

The plaintiffs also assert that the recognition of same-sex marriage will 

benefit the children of same-sex couples by providing “protection and stabil-

ity” and removing “humiliat[ion].” Appellees’ Br. at 45-46 (citations omit-

ted). One can assume for the sake of argument that same-sex marriage will 

produce this benefit. But it does not matter under rational-basis review 

whether same-sex marriage will produce societal benefits. The test is wheth-

er one could rationally speculate that opposite-sex marriages will produce 

some societal benefit to a greater extent than same-sex marriages will—and it 

cannot be denied that opposite-sex marriages are more likely than same-sex 

marriages to advance the State’s interests in reducing unplanned out-of-

wedlock births and encouraging the creation of new offspring. Same-sex mar-

riage may very well produce other societal benefits—such as increasing 

household wealth or providing a stable environment for children raised by 

same-sex couples—but that does not establish that Texas’s marriage laws 

lack a rational relation to the State’s interests in reducing unplanned out-of-

wedlock births and encouraging the creation of new offspring. 
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Neither the Tenth Circuit nor the Fourth Circuit even attempted to ar-

gue that traditional-marriage laws fail rational-basis review. Bostic, 760 F.3d 

at 375 (applying strict scrutiny); Kitchen, 755 F.3d at 1211 (same). The Sev-

enth Circuit’s opinion in Baskin asserted that those laws failed the rationality 

standard, see 2014 WL 4359059, at *1, *3, *13, but Baskin applied an impro-

vised variant of rationality review that bears no resemblance to the rational-

basis standard established by the Supreme Court and by this Court. First, 

Baskin declared that “groundless rejection of same-sex marriage by govern-

ment must be a denial of equal protection of the laws, and therefore that In-

diana and Wisconsin must to prevail establish a clearly offsetting governmental 

interest in that rejection.” Id. at *7 (emphasis added). But rational-basis re-

view does not require a “clearly offsetting governmental interest”; it re-

quires only that the distinction between same-sex and opposite-sex couples 

be rationally related to a legitimate government interest. It is not the role of 

courts to weigh the strength of that interest against the alleged harms to 

same-sex couples. Second, Baskin faulted Indiana for having an “underinclu-

sive” marriage law that allows infertile opposite-sex couples to marry, see id. 

at *8-9, *20. But rational-basis review allows States to enact under- and over-

inclusive laws. See, e.g., Vance, 440 U.S. at 108 (“Even if the classification 

involved … is to some extent both underinclusive and overinclusive, and 

hence the line drawn by [the legislature] imperfect, it is nevertheless the rule 

that in a case like this perfection is by no means required.”) (citation and in-

ternal quotation marks omitted). Indiana’s brief cited these authorities to the 
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Seventh Circuit; the court refused to acknowledge them. See Brief of Appel-

lants, Baskin, Nos. 14-2386, 14-2387, 14-2388, 2014 WL 3703342, at *35-36. 

Third, Baskin held that “more than unsupported conjecture that same-sex 

marriage will harm heterosexual marriage or children or any other valid and 

important interest of a state is necessary to justify discrimination on the basis 

of sexual orientation.” 2014 WL 4359059, at *19. Yet unsupported conjec-

ture is sufficient to sustain a law on rational-basis review (so long as the con-

jecture is rational), and the State need not show that same-sex marriage will 

harm a state interest, only that it will not advance some state interest to the 

same extent as opposite-sex marriage. See Beach Commc’ns, 508 U.S. at 315.  

Finally, Baskin tried to “refute” the State’s claim that same-sex mar-

riage does nothing to reduce unplanned out-of-wedlock births by asserting 

that same-sex marriage will increase the likelihood that unplanned children 

will be adopted by same-sex couples. See 2014 WL 4359059, at *10-11. Even 

if one assumes this to be true (and the Seventh Circuit cited no evidence that 

same-sex marriage has increased adoptions in jurisdictions where it is legal), 

it does not change the fact that same-sex marriage fails to advance the State’s 

interest in reducing unplanned out-of-wedlock births. Same-sex marriage may 

very well provide other societal benefits—such as increasing adoptions. But 

that is for the legislature to consider in deciding whether same-sex marriages 

should receive the same benefits and recognition as opposite-sex marriages. 

See Beach Commc’ns, 508 U.S. at 315. The court’s role, on rational-basis re-

view, is limited to determining whether the distinction between same-sex 
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and opposite-sex couples is rationally related to some state interest. The Sev-

enth Circuit did not deny that opposite-sex marriages are more likely to ben-

efit society by producing new offspring and reducing unplanned out-of-

wedlock births—and it did not deny that one could rationally hold this belief. 

II. Texas’s Marriage Laws Are Not Subject To 
Heightened Scrutiny. 

There are only two possible ways for the plaintiffs to escape rationality 

review. The first is to show that Texas’s marriage laws infringe a “funda-

mental” constitutional right; the second is to show that they contain a “stat-

utory classification” that “proceeds along suspect lines.” Beach Commc’ns, 

508 U.S. at 313 (“In areas of social and economic policy, a statutory classifi-

cation that neither proceeds along suspect lines nor infringes fundamental 

constitutional rights must be upheld against equal protection challenge if 

there is any reasonably conceivable state of facts that could provide a rational 

basis for the classification.”). The plaintiffs cannot make either showing.  

A. There Is No “Fundamental Right” To Same-Sex 
Marriage. 

The plaintiffs cannot establish a “fundamental right” to same-sex mar-

riage for two reasons. First, Washington v. Glucksberg forbids courts to recog-

nize “substantive due process” rights that are not “deeply rooted in this Na-

tion’s history and tradition.” 521 U.S. 702, 720-21 (1997) (citation omitted). 

Second, Article V of the Constitution prohibits courts from enforcing consti-

tutional “rights” that have no textual basis in the document and no historical 
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pedigree. See Ullmann v. United States, 350 U.S. 422, 428 (1956) (“Nothing 

new can be put into the Constitution except through the amendatory pro-

cess.”). The plaintiffs have no answer to Glucksberg or Article V. 

The plaintiffs do not deny that Glucksberg prohibits the recognition of 

“substantive due process” rights that are not “deeply rooted in this 

[N]ation’s history and tradition.” See Appellees’ Br. at 17 (internal quota-

tion marks omitted). And they do not argue that a right to marry a same-sex 

partner (or the more abstract “right to marry the partner of [one’s] choos-

ing”) is deeply rooted in history and tradition. See Appellees’ Br. at 17 (ac-

knowledging that “states traditionally impose certain limits on marriage”). 

Instead, the plaintiffs contend that this Court should simply defy Glucks-

berg’s command and recognize a “fundamental” right that is not deeply 

rooted in history and tradition. 

The plaintiffs note that the Tenth and Fourth Circuits recognized a 

“fundamental right” to same-sex marriage. But the plaintiffs make no effort 

to explain how either of these decisions can be reconciled with the Supreme 

Court’s binding pronouncement in Glucksberg. As we explained in our open-

ing brief, the Tenth Circuit defied Glucksberg by defining a generalized 

“right to marry” at an impermissibly high level of abstraction. Compare 

Glucksberg, 521 U.S. at 703 (requiring a “careful description” of an alleged 

substantive-due-process right), with Kitchen, 755 F.3d at 1209-10 (refusing to 

apply the “careful description” requirement from Glucksberg and defining 

the “right to marry at a broader level of generality”); see also Appellants’ Br. 
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at 24-27. And even if the Tenth Circuit’s abstraction maneuver were permis-

sible, it is still demonstrably false to assert that a generalized “right to mar-

ry” is “deeply rooted in this Nation’s history and tradition.” See Appel-

lants’ Br. at 23 (“The States have always imposed restrictions on one’s 

choice of marriage partner, forbidding not only same-sex marriages but also 

non-consensual marriages, marriages between close relatives, and marriages 

involving persons below the age of consent.”). The Tenth Circuit did not 

claim that this abstract “right to marry” a partner of one’s choosing is 

“deeply rooted” in history and tradition—even though Glucksberg requires 

that substantive-due-process rights be “deeply rooted in this Nation’s histo-

ry and tradition.” 

The plaintiffs do not even attempt to answer these criticisms of Kitchen, 

and want this Court simply to assume that Kitchen represents an infallible 

exposition of the Constitution—even though one member of the Kitchen 

panel dissented and specifically accused the majority of departing from 

Glucksberg’s requirements. See Kitchen, 755 F.3d at 1234 (Kelly, J., dissent-

ing) (“[R]ecognition of fundamental rights requires a right deeply rooted in 

United States history and tradition, and a careful and precise definition of 

the right at issue. Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997). 

Thus … it is entirely appropriate for the State to characterize the right 

sought as one of ‘same-gender marriage’ and focus attention on its recent 

development.”). The plaintiffs must provide reasons why this Court should 

follow the Kitchen majority rather than the dissent—especially when the 
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State has accused the majority of defying a binding Supreme Court pro-

nouncement. That the dissenting judge was outvoted is not evidence that he 

was wrong. 

The Fourth Circuit’s efforts to escape Glucksberg are even less convinc-

ing than the Tenth Circuit’s. See Bostic, 760 F.3d at 375-77. The Fourth Cir-

cuit admitted (as it must) that same-sex marriage is not “deeply rooted” in 

this Nation’s history and tradition. See id. at 376 (“We do not dispute that 

states have refused to permit same-sex marriages for most of our country’s 

history.”). But then the Fourth Circuit declared that it need not follow 

Glucksberg because “Glucksberg’s analysis applies only when courts consider 

whether to recognize new fundamental rights” and “the fundamental right to 

marry” recognized in pre-Glucksberg decisions “encompasses the right to 

same-sex marriage.” Id. (emphasis added).  

The first problem with this analysis is that Glucksberg most assuredly did 

not limit its holding to “new” fundamental rights. Glucksberg said it was de-

scribing “[o]ur established method of substantive-due-process analysis” when 

it declared that substantive-due-process rights must be deeply rooted in our 

nation’s history and tradition:  

Our established method of substantive-due-process analysis has 
two primary features: First, we have regularly observed that the 
Due Process Clause specially protects those fundamental rights 
and liberties which are, objectively, “deeply rooted in this Na-
tion's history and tradition,” Moore [v. City of E. Cleveland, 431 
U.S. 494, 503 (1977](plurality op.); Snyder v. Massachusetts, 291 
U.S. 97, 105 (1934) (“so rooted in the traditions and conscience 
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of our people as to be ranked as fundamental”), and “implicit in 
the concept of ordered liberty,” such that “neither liberty nor 
justice would exist if they were sacrificed,” Palko v. Connecticut, 
302 U.S. 319, 325, 326 (1937). Second, we have required in sub-
stantive-due-process cases a “careful description” of the asserted 
fundamental liberty interest. [Reno v.] Flores,[507 U.S. 292, 302 
(1993)]; Collins [v. City of Harker Heights, 503 U.S. 115, 125 
(1992)]; Cruzan [v. Director, Miss. DOH, 497 U.S. 261, 277-78 
(1990)]. Our Nation’s history, legal traditions, and practices 
thus provide the crucial “guideposts for responsible deci-
sionmaking,” Collins, supra, at 125, that direct and restrain our 
exposition of the Due Process Clause. 

521 U.S. at 720-21 (emphasis added). This discussion is not purporting to in-

augurate a new regime for post-Glucksberg substantive-due-process rights. It 

is describing what has always been the test for “fundamental right” status un-

der the Court’s substantive-due-process doctrine. 

To be sure, there are some pre-Glucksberg cases that recognized “sub-

stantive due process” rights that were not “deeply rooted” in history and 

tradition. And Glucksberg did not purport to overrule the outcomes reached 

in those cases—even though decisions of this sort are inconsistent with 

Glucksberg’s methodology. See id. at 719-20. But Glucksberg makes clear that 

the holdings and reasoning of those cases are aberrations, and they cannot be 

used to expand “substantive due process” beyond the specific rights recog-

nized in pre-Glucksberg case law. The test for all “fundamental” rights is 

whether a “careful description” of that right is “deeply rooted in this Na-

tion’s history and tradition.” Pre-Glucksberg cases that depart from this ap-
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proach have not been overruled, but neither can those cases be used as an 

excuse to depart from Glucksberg’s requirements.  

It was also demonstrably incorrect for the Fourth Circuit to claim that 

the fundamental “right to marry” recognized in pre-Glucksberg case law 

“encompasses the right to same-sex marriage.” Bostic, 760 F.3d at 376; see 

also id. (claiming that Loving v. Virginia, 388 U.S. 1 (1967), Zablocki v. 

Redhail, 434 U.S. 374 (1978), and Turner Broad. Sys., Inc. v. FCC, 520 U.S. 

180 (1997) established “a broad right to marry that is not circumscribed 

based on the characteristics of the individuals seeking to exercise that 

right.”). It is obvious that the “right to marry” described in Loving did not 

“encompass the right to same-sex marriage” because Baker v. Nelson—

decided five years after Loving—held that the idea of a constitutional right to 

same-sex marriage could not even qualify as a “substantial” federal question. 

409 U.S. 810 (1972). And neither Zablocki nor Turner established a constitu-

tional right to same-sex marriage for delinquent fathers or prison inmates. 

The plaintiffs have not even attempted to argue that same-sex marriage be-

came a constitutional right when the Supreme Court issued its rulings in 

Loving, Zablocki, or Turner.  

Finally, the Fourth Circuit defied both Glucksberg and Article V by as-

serting that the “fundamental” right to marry “may stretch to accommodate 

changing societal norms.” 760 F.3d at 376. The notion of a “fundamental” 

right that depends on “changing societal norms” is precisely what Glucks-

berg forbids—it is the opposite of a right that is “deeply rooted in this Na-
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tion’s history and tradition.” Even apart from Glucksberg, constitutional 

rights do not “stretch to accommodate changing societal norms.” Constitu-

tional rights exist to prevent “changing societal norms” from eroding protec-

tions that have been memorialized in constitutional text through the Article 

V amendment process. Indeed, the entire doctrine of stare decisis is prem-

ised on the notion that the Constitution’s meaning does not change to ac-

commodate new “changing societal norms” or political trends. See, e.g., 

Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 854-69 (1992). Accord-

ing to the Fourth Circuit, however, any judicial pronouncement on the con-

stitutional “right to marry” is good for this day only—and will be overruled 

as soon as “changing societal norms” suggest a contrary answer. One must 

wonder how this supposed “fundamental right to marry” a partner of one’s 

choosing will fare if “changing societal norms” were ever to move in the 

other direction.6 

The plaintiffs argue that Loving v. Virginia is inconsistent with Glucks-

berg’s requirements. See Appellees’ Br. at 18. But even if the plaintiffs are 

correct to suggest that interracial marriage was not “deeply rooted in this 

Nation’s history and tradition” at the time of Loving, that does not give 

courts a license to depart from Glucksberg whenever a litigant challenges a 
                                                
6 The plaintiffs never explain how this Court can accept their proposed “fundamental 
right to marry” a partner of one’s choosing without simultaneously invalidating other 
longstanding restrictions on the right to marry. See Bostic, 760 F.3d at 386 (Niemeyer, J., 
dissenting); Kitchen, 755 F.3d at 1234 (Kelly, J., dissenting). The plaintiffs have an obliga-
tion to explain whether their argument (if accepted by this Court) would allow other 
longstanding restrictions on the right to marry to survive judicial challenge. 
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State’s marriage laws. It is certainly correct to observe that some pre-

Glucksberg cases imposed “substantive due process” rights that were not 

“deeply rooted in this Nation’s history and tradition.” See supra at 17. 

Glucksberg put an end to that practice—even though it did not overrule the 

holdings of pre-Glucksberg cases that departed from its requirements. See 

Appellants’ Br. at 25 (“One cannot disregard the Supreme Court’s rejection 

of a methodology by pointing to earlier opinions that deploy the repudiated 

methodology.”).7 

The plaintiffs also suggest that Lawrence v. Texas, 539 U.S. 558 (2003), 

departed from Glucksberg’s requirements, but Lawrence did not overrule or 

repudiate Glucksberg’s framework. To the contrary, Lawrence relied heavily 

on the lack of historical pedigree for imposing criminal sanctions on private 

homosexual behavior between consenting adults. Id. at 568, 569 (“[T]here is 

no longstanding history in this country of laws directed at homosexual con-

duct as a distinct matter.”); (“Laws prohibiting sodomy do not seem to have 

been enforced against consenting adults acting in private.”). Lawrence also 

deployed a “careful description” of the right that it was recognizing, and 

made clear that its holding would not extend to “minors,” “persons who 

might be injured or coerced,” or “whether the government must give formal 

recognition to any relationship that homosexual persons seek to enter.” Id. at 

                                                
7 And in all events, Loving’s holding remains secure even under the Glucksberg frame-
work, because the equal-protection clause supplied an independent and sufficient basis for 
invalidating Virginia’s anti-miscegenation law. Loving, 388 U.S. at 11 . 
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578. Lawrence does not establish that courts may recognize “fundamental” 

rights that are not “deeply rooted in this Nation’s history and tradition.” 

And Lawrence assuredly does not hold that all “private choices central to 

personal dignity and autonomy” are fundamental constitutional rights, as the 

plaintiffs claim. See Appellees’ Br. at 19 (citation and internal quotation 

marks omitted).  

In the end, the plaintiffs do not deny either of the following two proposi-

tions. First, a holding that same-sex marriage is a “fundamental” right will 

contradict the Supreme Court’s instructions in Glucksberg. Second, a holding 

that same-sex marriage is not a “fundamental” right will not contradict any 

ruling or opinion of the Supreme Court. Loving, Lawrence, and Windsor stop 

far short of requiring same-sex marriage in all 50 states. When faced with a 

choice between two rulings—one that will contradict a binding Supreme 

Court pronouncement (Glucksberg) and one that will not contradict any Su-

preme Court pronouncement, a court of appeals is obligated to choose the 

former. 

The State argued that recognizing a “fundamental right” to same-sex 

marriage would violate not only Glucksberg but also Article V of the Constitu-

tion, because it would impose a new constitutional right that lacks sufficient 

popular support to be codified as an Article V amendment. See Appellants’ 

Br. at 26-27. To this the plaintiffs do not respond. The plaintiffs have no ac-

count for when or how same-sex marriage became a “fundamental” consti-

tutional right—even though everyone agrees that same-sex marriage was not 
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a constitutional right when Loving, Lawrence, or Windsor were decided. And 

the plaintiffs do not even propose a test for determining what counts as a 

“fundamental” substantive-due-process right. They obviously reject Glucks-

berg’s “history and tradition” test, but they offer nothing with which to re-

place it. The only test that one can discern from their arguments is a purely 

subjective one—whether federal judges believe that same-sex marriage 

should be a constitutional right, even though the Constitution says nothing 

about it. That is not a government of laws, but of men. 

B. Texas’s Marriage Laws Do Not Expressly Classify 
Based On Sexual Orientation, And Even If They Did, 
Sexual Orientation Is Not A Suspect Classification.  

The plaintiffs also try to get to heightened scrutiny by arguing that sexual 

orientation is a “suspect classification.” There are many problems with this 

argument. The first and most obvious problem is that Texas’s marriage laws 

do not expressly classify based on sexual orientation.  

Only laws that expressly classify persons according to suspect criteria 

trigger heightened scrutiny. See Beach Commc’ns, 508 U.S. at 313 (“In areas 

of social and economic policy, a statutory classification that neither proceeds 

along suspect lines nor infringes fundamental constitutional rights must be 

upheld against equal protection challenge if there is any reasonably conceiva-

ble state of facts that could provide a rational basis for the classification.” 

(emphasis added)). When a law does not contain an express classification 

based on one’s membership in a suspect class, but merely imposes a dispar-
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ate impact on that suspect class, it is reviewed under the rational-basis stand-

ard. See Washington v. Davis, 426 U.S. 229, 239 (1976).  

The plaintiffs do not deny any of this. Nor do they deny that Texas’s 

marriage laws do not expressly classify persons or couples according to their 

sexual orientation. Instead, the plaintiffs make the non-responsive observa-

tion that “Texas law expressly imposes restrictions based on the classifica-

tion of the couple.” Appellees’ Br. at 36. True, Texas’s marriage laws classi-

fy, but they classify based on sex, age, and consanguinity—not sexual orien-

tation.8 The plaintiffs’ claim that heightened scrutiny should apply because 

persons with a homosexual orientation are disadvantaged by a law—even 

when the law does not expressly classify based on sexual orientation—would 

give such persons a status even more protected than that conferred on actual 

suspect classes. See Davis, 426 U.S. at 239. 

The plaintiffs suggest that Texas’s marriage laws should be treated as if 

they explicitly singled out persons with a homosexual orientation, because 

most persons wishing to marry a person of the same sex will have a homo-

sexual orientation.9 Numerous cases reject this line of argument, including 

                                                
8 The plaintiffs have not developed (and have therefore waived) any argument that Tex-
as’s marriage laws embody unconstitutional sex discrimination. In all events, the argu-
ment is meritless even if it had been presented. See, e.g., Robicheaux v. Caldwell, Nos. 13-
5090, 14-97, 14-327, 2014 WL 4347099, at *5 (E.D. La. Sept. 3, 2014); Geiger v. Kitzhaber, 
994 F. Supp. 2d 1128, 1139-40 (D. Or. 2014). 

9 Not all persons who wish to marry a same-sex partner will have a homosexual orienta-
tion. The plaintiffs in McNosky v. Perry, No. 1:13-CV-00631-SS (W.D. Tex.), have public-
ly admitted that they have a heterosexual orientation and plan to marry each other as a 
statement of solidarity with same-sex couples. See Anna Waugh, Tarrant County Marriage 
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McCullen v. Coakley, 134 S. Ct. 2518, 2534 (2014), and Reynolds v. United 

States, 98 U.S. 145, 165-67 (1878). The plaintiffs make no effort to reconcile 

their argument with McCullen or Reynolds.  

There is therefore no need to consider the plaintiffs’ argument that sex-

ual orientation should qualify as a “suspect class”—and no need to remand 

this question to the district court. But even if Texas’s marriage laws did clas-

sify based on sexual orientation, the plaintiffs’ arguments for “suspect class” 

status are meritless.  

In particular, the argument that homosexuals are a suspect class because 

they “lack political power” is unconvincing. See, e.g., Murgia, 427 U.S. at 

313 (requiring a showing that the class has been “relegated to such a position 

of political powerlessness as to command extraordinary protection from the 

majoritarian political process”). The plaintiffs complain that Texas refuses 

to recognize same-sex marriage, but no constituency wins 100% of its politi-

cal battles. If the inability to get a law changed through democratic processes 

were sufficient evidence of political powerlessness, then every claimant who 

had to resort to a lawsuit would pass the test. And the claim that homosexu-

als’ inability to persuade Texans to change the State’s marriage laws reflects 

a lack of “political power sufficient to protect themselves against state laws 

that deny equal protection” is circular and question-begging. Appellees’ Br. at 

24 (emphasis added).  

                                                                                                                                            
Plaintiffs Come Out as Straight, Dallas Voice (May 16, 2014, 7:05 a.m.), 
http://www.dallasvoice.com/tarrant-county-marriage-plaintiffs-straight-10172981.html. 
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III. There Is No Legal Basis For The 
“Heightened Review” Standard Proposed 
By The Plaintiffs 

Perhaps aware of the challenges they face in arguing for heightened scru-

tiny based on “fundamental rights” or “suspect class,” the plaintiffs argue 

for a novel standard that they call “heightened review.” And they claim that 

this Court can apply their so-called heightened review standard even if same-

sex marriage is not a “fundamental right” and even if sexual orientation is 

not a suspect classification. See Appellees’ Br. at 27-35. 

There is no such thing as “heightened review.” If a law does not infringe 

a “fundamental right” or classify according to suspect criteria, then it is sub-

jected only to rational-basis review. The Supreme Court has so held on many 

occasions. See Beach Commc’ns, 508 U.S. at 313 (“[A] statutory classification 

that neither proceeds along suspect lines nor infringes fundamental constitu-

tional rights must be upheld against equal protection challenge if there is any 

reasonably conceivable state of facts that could provide a rational basis for 

the classification.”); Dukes, 427 U.S. at 303 (“Unless a classification tram-

mels fundamental personal rights or is drawn upon inherently suspect dis-

tinctions such as race, religion, or alienage, our decisions presume the consti-

tutionality of the statutory discriminations and require only that the classifi-

cation challenged be rationally related to a legitimate state interest.”); see al-

so Johnson v. Rodriguez, 110 F.3d 299, 306 (5th Cir. 1997) (“[A]s long as they 

do not burden a fundamental right or target a suspect class, state agencies 

may pursue legitimate purposes by any means having a conceivable rational 
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relationship to those purposes.”) (citation and internal quotation marks 

omitted). No decision of the Supreme Court has ever recognized a category 

of “heightened review” or “heightened rational-basis review.” Nor has any 

decision of the Supreme Court defined this supposed standard of review or 

the criteria for determining when this standard of review should apply.  

The plaintiffs incorrectly claim that the Supreme Court has “applied 

heightened review” to laws that target “‘hippies,’ the mentally disabled, and 

undocumented children.” Appellees’ Br. at 29 (citing U. S. Dept. of Agric. v. 

Moreno, 413 U.S. 528, 534 (1973), City of Cleburne v. Cleburne Living Ctr., 473 

U.S. 432, 450 (1985), and Plyler v. Doe, 457 U.S. 202, 223-30 (1982)). In each 

of those cases, the Supreme Court made clear that it was applying rational-

basis review, not some “heightened review” standard that applies to “un-

popular” (but non-suspect) groups. See Moreno, 413 U.S. at 538 (“[T]he 

classification here in issue is not only ‘imprecise,’ it is wholly without any 

rational basis.”); Cleburne, 473 U.S. at 446 (“To withstand equal protection 

review, legislation that distinguishes between the mentally retarded and oth-

ers must be rationally related to a legitimate governmental purpose.”); 

Plyler, 457 U.S. at 220 (“It is thus difficult to conceive of a rational justifica-

tion for penalizing these children for their presence within the United 

States.”). The plaintiffs’ attempt to invent a new standard of review that 

would enable this Court to strike down Texas’s marriage laws should be re-

jected. 
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Conclusion 

The preliminary injunction should be vacated, and the case remanded 

with instructions to enter judgment for the defendants. 
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